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Atty Docket No.: 022276-9044 



The Examiner has rejected independent claim 1 as anticipated by U.S. Patent Nos. I 
4,589,145 ("Van Erden et al. ' 145"), 5,024,537 ("Tilman '537") and 5,071,689 ("Tilman «689"). 3 
Independent claim 18 stands rejected as anticipated by Van Erden etal. '145 and Tilman '537. | 

Van Erden et al. 'US fails to disclose the "airtight" "compression molded segment seal" 
set forth in claims 1 and 18 of the present application. VanErdenet al. '145 describes a method -3 
for packaging a "blocky product" within a bag having a zipper «compris[ing] a pair of |J) 
complementary extruded plastic multi-rib and groove interlockable strips" (col. 5, lines 28-29). : > 
During the packaging, the zipper is "provided with spot seals," for the sole purpose of ensuring ^ 
that the zipper remains closed as the product is wrapped. (Col. 7, lines 6-15.) As described in {2 
the context of alternative embodiments, "zipper profiles 29 may embody techniques . . . wherein £ 
the structure of the zipper profiles will resist opening force from the inside of the package to a '% 
substantially greater extent than opening force applied externally" (col. 7, lines 1 8-27). 

Van Erden et al. « 145 does not disclose or even suggest the method of forming spot seals 
on the zipper, nor is there any suggestion that the spot seals form an "airtight seal" as set forth in 
independent claims 1 and 18 of the present application. Applicant's first declaration of Donald 
K. Wright and Christopher Pemberton fl 1), describes a test of several types of commercially 
available reclosable plastic bags, having industry standard ultrasonic spot seals. In each case, the 
spot seals were found to leak under vacuum and were not airtight. In addition, applicant's 
second declaration of Donald K. Wright and Christopher Pemberton (1 14-15; Ex. D) shows a 
photograph of a spot seal on the zipper of a reclosable plastic bag. As clearly shown by the 
photograph, the zipper is only partially fused by the spot seal, which "is simply crushed and 
melted leaving voids through the seal" and, therefore, is not air tight. (Id. at t 1 1.) In contrast, 
the "compression molded segment seal" claimed in the present application has a structure that is 
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"flattened," "air tight" and "filling all voids, while at the same time not distorting (stretching, 
elongating or changing the shape of) the portions of the fastener profiles which are outside the 
flattened seal" (First Decl. Wright & Pemberton at 1f 8). Thus, there is no evidence to support the 
Examiner's assertion that Van Erden et al. '145 discloses or even suggests the "airtight" 
"compression molded segment seal" set forth in claims 1 and 18 of the present application. 

Tilman '537 similarly discloses "complementary recusable zipper strips" attached to a 
"carrier tape," wherein "the ends of zipper section lengths 22 are provided with spot seals ... to 
facilitate subsequent sealing of the ends of the strips into side seals ofbags" (col 2, lines 55-61). 
As in the case of Van Erden et al. < 145, Tilman '537 also fails disclose or suggest the method of 
forming spot seals or that such seals must be airtight. Accordingly, for the same reasons 
discussed above, there is no evidence to support the Examiner's assertion that Tilman '537 
discloses or even suggests the "airtight" "compression molded segment seal" set forth in claims 1 
and 18 of the present application. 

Van Erden et al. '689 fails to disclose the "compression molded segment seal" set forth in 
claim 1 of the present application. Van Erden et al. '689 describes "heated complementary 
cooperating sealing heads" (col. 2, lines 65-66), which operate on a zipper strip to form "a 
combination end seal and hinge" (col. 3, lines 4-5). The sole purpose of the sealing heads is to 
form a "hinge area" of "sufficient thinness and extent ... to permit ready folding of the zipper 
sections" (col. 3, lines 7-10). The joint between the zipper strip and the hinge area produced by 
the "sealing heads" is not distinct, but comprises an "end seal convergence connection 24 
transition from the total thickness of the associated zipper section" (col. 3, lines 25-27). 

Van Erden et al. '689 does not disclose or suggest that the "hinge area" formed by the 
sealing heads "[maintain] the airtight seal of said first and second profile strips when 
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interlocked" as set forth in claim 1 of the present application. Furthermore, Van Erden et al 
'689 describes forming an "end seal convergence connection transition" that extends beyond the 
sealed area. Thus, Van Erden et al. '689 teaches away from the "compression molded segment 
seal" of claim 1, in which the "fused section [is] substantially flattened ... without distorting said 
ribs of said first and second profile strips outside of said fused section." Accordingly, there is no 
evidence to support the Examiner's assertion that Van Erden et al '689 discloses or even 
suggests the "airtight" "compression molded segment seal" set forth in claim 1 of the present 
application. 

The Examiner's Answer argues that applicant's first declaration of Donald £ Wright and 
Christopher Pemberton is insufficient to overcome the rejection of claims 1, 4-10, 18 and 19. In 
particular, the Examiner states that "appellant's first declaration is silent as to why prior art bags 
using ultra-sonic sealers to form spot seals were selected for the comparison instead of prior art 
bags using heat a pressure to form spot seals" and, therefore, concludes that the declaration "fails 
to compare the claimed subject matter with the closest prior art. 

As discussed above, neither Van Erden et al. '145 nor Tilman '537 disclose or suggest 
any method of forming a spot seal. Applicant's first declaration of Donald K. Wright and 
Christopher Pemberton shows that reclosable bags having industry standard ultrasonic spot seals 
do not have airtight seals and, therefore provides evidence that neither Van Erden et al. '145 nor 
Tilman '537 disclose the "airtight" "compression molded segment seal" set forth in claims 1 and 
18 of the present application. It should be noted that the Van Erden et al. '145 and Tilman '537 
patents are assigned to ITW/MINIGRIP, which is the licensor of the ZIPLOC® packages 
described and shown in applicant's first declaration. Thus, the specific references cited by the 
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Examiner describe spot-seals that leak, thereby failing to provide the airtight seals of the present 
invention. 

The Examiner's Answer further argues that applicant's second declaration of Donald K. 
Wright and Christopher Pemberton is insufficient to over come the rejection of claims 1, 4-10, |T1 
18 and 19. In particular, the Examiner asserts that "the declaration is absent any factual 
support." Contrary to the Examiner's arguments, applicant's second declaration contains ^ 
exhibits comparing the "compression molded segment seal" of the present application with "spot ^ 
seals" as disclosed by Van Erden et ah '145 and Tilman '537. Thus, applicant's second ^ 
declaration provides factual evidence that the spot seals of Van Erden et ah '145 and Tilman 
'537 do not have the same structure as the claimed "compression molded segment seal." 

In addition, the Examiner continues to assert that Van Erden et ah '145, Tilman '537 and 
Tilman '689 disclose an "airtight seal" as set forth in claims 1 and 18 of the present application. 
The Examiner argues that the dictionary definition of the word "seal" is "a tight closure, against 
the passage of air or water" and, therefore, that the seals disclosed by the prior art are necessarily 
airtight. Contrary to the Examiner's unduly constrained definition, the term "seal" is broadly 
defined as "to confirm or make secure by or as if by a seal ... to fasten with ... to keep shut, 
enclosed or confined." Webster's Third New Int'l Dictionary, at 2047 (1986). This broader 
definition reflects the function of the prior art seals, which are only used to secure the halves of 
the zipper together during processing. Furthermore, applicant's first declaration demonstrates 
that the Examiner's definition is inapplicable to the prior art, inasmuch as the spot seals used in 
the industry are not airtight. 

The Examiner further argues that Van Erden et ah '145, Tilman '537 and Tilman '689 
disclose seals formed "without distorting the ribs" of the zipper strip, as set forth in claims 1 and 
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CONCLUSION 



Applicant's main brief addressed all of the relevant issues raised by the Examiner in his 
final rejection, and the arguments put forth by the Examiner's Answer do not support a rejection 
of applicant's claims as anticipated by the cited prior art. For the foregoing reasons and for the 
reasons stated in applicant's main brief, it is applicant respectfully requests that this Board 
overrule the Examiner's rejections. 



Respectfully Submitted, 



Dated: 





Robert S. Beiser (Reg. No. 28,687) 
MICHAEL BEST & FRLEDRICH LLC 
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